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Abstract

The personal security measures are directed against the suspected person
of the committing a criminal offense depriving of some rights charging him
with specific obligations. Referred to Criminal Procedure Code of Republic
of Albania personal security measures are divided into coercive measures
and prohibitive measures.  The Supreme Court  by an unifying decision is
expressed that  “The distinction between coercive measures and prohibitive
measures consists on the fact that in different from coercive measures, they
prohibitive can be implemented not for all criminal offenses, but only when
is proceeding for criminal offenses for which the law sets a punishment of
imprisonment higher in maximum than a year,  and the fact that the only
purpose of taking these measures is preventive”. The aim of this paper is to
make  an  analyze  of  the  Albanian  legislation  about  the  personal  security
measures.
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9. Introduction

One of the reasons of assignment and implementation of personal security measures
is  the  need  to  guarantee  in  continuity  the  presence  of  the  defendant  in  penal
proceeding in his charge, as to ensure the normality of the investigation and the trial
in the case against him, the need to avoid the risk of committing further offenses by
him, as well as to ensure that he does not leave, hide but to undergo to execution so
to suffer the sentence when the decision has become final. The security measure set
in every stage of proceeding has no connection with the defendant's right to not be
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present  personally  at  the  hearing,  or  to  leave  it  on  his  own  free.  The  needs  of
security are set for the other purposes, they have not any connection or influence on
allowing or limiting of the right of defendant to participate in the trial that is held
against him. To the defendants with or without security measure is guaranteed the
right to participate in the judgment of accusation against him.

10. Types of Coercive Measures According to Albanian Legislation

In  article  232  of  Criminal  procedure  Code  are  determined  the  types  of  coercive
measures. They are:

Prohibition to leave the country;

The obligation to appear before the Judicial Police;

The prohibition and the obligation to stay in a certain location;

Property guarantee;

House arrest;

Arrest in prison;

Temporary hospitalization in a psychiatric hospital

Some  of  the  personal  security  measures  intended  to  restrict  the  right  of  free
movement within and abroad.  Such are:  the prohibition to leave the country,  the
obligation to appear before the Judicial Police and the prohibition and obligation to
stay in a certain location. How can we interpret this ranking of coercive measures, a
chronological order or simply as a random order?

11. Criteria for Setting of Personal Security Measures According to the
Albanian Legislation

The security measures are setting when:

There  exist  important  reasons  that  put  in  danger  the  obtaining  or  the
truthfulness of evidence.

The defendant has leave or exist the risk that he may leave.

For the reason of circumstances of fact and of personality of defendant exist
the risk that he may commit serious crimes or of the same type with which it
proceeded.

Exist  important  reasons  that  put  in  danger  the  obtaining  or  the  truthfulness  of
evidence  -  The  evaluation  of  circumstances  on  existence  or  not  of  the  risk  for
“poisoning”  of  evidences,  is  made  step  by  step.  Among  the  other  things,  can  be
evidenced the verification that makes the court to the circumstance on the time that
has passed from the moment of notifying of the defendant for criminal proceedings
against him, in connection with the circumstance if he has committed or may commit

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

European Journal of Multidisciplinary Studies Vol. 2, 2016

65



any  action  or  behavior  that  “risks”  the  process  of  obtaining  and  truthfulness  of
evidence.

In this context, in principle, the right of silence of the defendant as a strategy of his
defense  does  not  constitute  "risk"  that  can  serve  as  motivation  to  request
appointment of a security measure against him. However, this circumstance can be
evaluated in harmony and in connection with other his behaviors on offense that he
has committed and the started criminal proceeding, which could lead the court in
the conviction that exists a doubt based on the evidences that the defendant if will
be  left  free  he  will  poison  the  evidence  and  the  process  of  verification,  such  as
search, obtaining, authenticity and preservation of evidence and sources of evidence
by the defendant.

When  the  defendant  has  left  or  exist  the  risk  that  may  leave  -  Relating  to  this
condition  for  the  assignment  of  security  measure,  while  “escape”  “leaving”  of
defendant is a matter of fact, is the to highlight that the acceptance by the court of
the existence of the possibility, so “the risk of leaving”, must be motivated, based on
concrete elements, on facts and objective circumstances. For the effect of motivation
of assignment of security measure, one of cases that constitutes objective element to
lead the court  in conclusions on leaving or risk of  leaving,  is  the case of  leaving
without trace of the defendant.

This situation, in itself, embodies logically and legally the defendant's tendency to
infringe  and  not  implement  security  measures  ,  his  being  permanently  in  the
position of illegal disobedience before the law, the tendency to avoid investigation
and trial, and the suffering of punishment. This risk situation normally remain the
same even if the defendant declared gone, after shows his availability to be present
or when he is presented voluntarily before the authorities of proceeding. If it deems
not to participate in the hearing, he is free to not appear or to leave the room, but if
he is under the security measure of home arrest or arrest in prison, the defendant
necessarily stays or returns to its isolation.

When for the reason of circumstances of fact and of personality of defendant exist
the  risk  that  he  may  commit  serious  crimes  or  of  the  same  type  with  which  it
proceeded – The content of this disposition relates to the need for the appointment
of a security measure to fulfill the special preventive function of state for guarantee
of  public  order  and  public  security,  the  inviolability  of  life,  health,  property  and
interests  and  other  legal  rights  from  committing  of  other  criminal  acts  by  the
defendants.  In  this  regard,  to  legitimize  the  restriction  of  the  freedom  of  the
defendant  the  appointment  of  security  measure,  among others,  the  object  of  the
judgment is the verification of the specific circumstances of fact which serve to the
court  to  assess  and to  conclude on the risk  of  author  and on the other  hand to
determine the criminal offenses that can be committed by him.
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In this sense, to accept the existence of appropriate security of the concrete risk to
the community, the violation of public order and public security, which justify the
appointment  of  security  measure  under  this  disposition,  subject  to  judicial
investigation should be concrete evaluation of the circumstances of the fact, drawing
by the whole behavior of defendant valid concrete elements on which to base the
decision giving.

Based  on  the  evaluation  of  evidences  on  existence  of  concrete  elements  of
circumstances  of  fact  and  of  the  personality  of  the  defendant,  not  necessarily
cumulative, the court concludes that if  exist the reasonable suspect about his the
dangerousness of and the need to guarantee the inviolability of community, if exist
the real possibility that the defendant in the future, being free can commit serious
criminal offenses or of the same type as that for which it is proceeded.

“Serious crimes” in the meaning of the letter "c" of paragraph 3 of Article 228 of the
Criminal Procedure Code include not only those for which there is competence of
Court for Serious Crimes, as well as other serious criminal offenses, which, for their
self-danger and consequences, are recognized as such in our judicial practice even
before the creation of these court

Article  229  “The  criteria  for  the  assignment  of  security  measures”  of  Criminal
Procedure Code:

In the assignment of security measure the court takes in consideration the suitability
of each of them to the degree of security needs that must be taken in concrete case.

Every measure must be in proportion to the importance of the fact and to the
punishment provided for the offense in question. Are taken into account the
continuity,  repetition,  and  the  mitigating  and  aggravating  circumstances
provided by the Criminal Code.

When the defendant is a minor, the court shall  consider the request to not
interrupting the concrete educational processes.

Article  230  “Special  criteria  for  assignment  of  measure  of  arrest  in  prison”  of
Criminal Procedure Code:

Arrest in prison can be set when any other measure is inappropriate for the
reason  of  special  the  dangerousness  of  the  offense  and  of  defendant.  Of
course, in evaluating of this criterion may have shown of the subjectivity due
to  overestimation  or  not  understanding  of  certain  aspects  of  the  case
therefore the caution should be special, especially by courts that examine the
appeals against measures.

Cannot  be  set  arrest  in  prison  against  an  woman  who  is  pregnant  or
breastfeeding,  against  a  person who is  in  a  especially  heavy health  or  has
passed the age of seventy years or to a drug addict or alcoholic, for which is
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applied a therapeutic program in a special institution. In this disposition come
out the human character that characterized the penal law in some cases. It is
understood that the definition of pregnancy, serious illness or age must be
proven  with  documents  and  expertise  and  justified  in  given  decision.
Likewise, when these factors are not taken into account, should be explaining
the reasons that make necessary the arrest and the sanction of disposition
that provides the criminal offense attributed to the defendant.

In the cases provided in point 2, the arrest in prison can be set only when
there are reasons of a special importance for crimes punishable in maximum
not less than ten years imprisonment.

Article  231  “Replacement  or  merger  of  personal  security  measures”  of  Criminal
Procedure Code:

In case of violation of obligations related to a security measure, the court may
decide  replacing  or  merging  with  another  measure  heavier,  taking  into
account the importance,  motives and circumstances of  the offense.  For the
violation of the obligations related to a prohibitive measure, the court may
decide the replacement or merger with a coercive measure.

Conclusions

Referred  to  article  228  “the  conditions  and  criteria  for  assignment  of  security
measures”  of  Criminal  Procedure  Code:  No  one  shall  be  subjected  to  personal
security measures if in his charge does not exist a reasonable suspicion, based on
evidences.  Through  the  right  analysis  and  interpretation  of  this  disposition,  in
particular of the expression "reasonable suspicion, based on evidences", in harmony
with the other procedural institutes, can be distinguished and reached to the right
conclusions, not only regarding to the prerequisites conditions for setting a security
measure but also why this measure can be set in trial phase of the criminal case.
Consequently it can be understood and be distinguished the trial on a reasonable
suspicion  based on  evidence  for  setting  of  security  measure  by  the  judgment  of
evidence for the purpose to form the conviction of the truth, beyond any reasonable
doubt in the decision of dismissal, the innocence or conviction of the defendant.

Reasonable suspicion based on evidence according to this paragraph means that it
comes  to  the  existence  of  reasonable  suspicion  based  on  evidence,  so  for  the
existence of  those sufficient  legal  elements  and factual  circumstances that  create
obedience to judges in terms of the possibility that the person under investigation
and the defendant has committed the criminal offense.

Consequently, for setting of the security measure is necessary that direct or indirect
evidences, be such as to make it seem possible the responsibility of the investigated
or the judged about the charges brought against him. So not to find ourselves before
a priori procedure.
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Suspicion  based  on  evidence  does  not  request  to  be  exhaustive,  necessarily  one
direction, thus in terms of culpability.  Despite this reasonable suspicion based on
evidence that the judged has committed the offense, at the end of the trial can be
certified as a result of defendants guilty, as well as the defendant's innocence.

Therefore, the Joint Colleges come to the unifying conclusion that "reasonable doubt,
the  evidence  where  it  is  based  to  justify  the  setting  and  the  continuation  of
implementation of the security measures, there is no need to have the same degree
of security and probative value to conclude as evidence that are necessary for the
giving or not of the sentence against the defendant. It is sufficient that they be such
that,  in the situation where are the acts of the proceedings,  from which can take
conclusions that against to the investigated or judged exists a reasonable possibility
degree of culpability for committing the criminal offense in his charge.

The criteria provided by article 229 of Criminal Procedure Code, even they give to
the court a wide discretion to decide clearly, intended the proportionality, specific
suitability of type of security measure with self-security needs for that specific case.
If  there  are  no reasons  to  exclude the  author  from criminal  responsibility,  these
criteria impose the obligation of the court to base the decision on the one hand, on
reasonable suspicion based on evidences on the commission of the criminal offense
by him and, on the other hand, on the evidences that contains the sufficient objective
and subjective elements , the circumstances of the case, which shows that exist the
situation of dangerousness, and the level of risk, at least according one of the cases
under Article 228.

As  in  the  case  when the  security  measure  is  set  for  the  first  time,  also  when is
considering the replacement of the existing measure, the court has no obligation to
analyze why the other types of security measures are not adequate, is sufficient to
argue that the measure ordered by it in specific case against the defendant is the
appropriate measure. In any case remain the obligation of the court that, initially, to
argue  that  exists  a  reasonable  suspicion  based  on  evidences  in  charge  of  the
defendant for commission of the criminal offense by him.

Therefore,  even  when  set  security  measure  of  arrest  in  prison,  the  court  is  not
obliged to analyze in detail why other kinds of measures are not appropriate in the
case in trial. Based on objective elements on the nature of the offense, the means and
the  manner  of  its  commission,  the  caused  consequences,  as  well  as  subjective
elements related to the personality of the defendant and the state of dangerousness,
the  court  argues  that  the  only  appropriate  measure  against  the  defendant  in
proportion to type and level of dangerousness is that of arrest in prison.

Point 3 of this article presents a special importance because it has to do with the
minors to which the law recognizes the right to be treated differently from adults
and that as a result of their need for a differentiated treatment. At the moment that
the court argues that the only appropriate measure to a minor is the arrest in prison,
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should set him associated with the continuity of the educational process of minor.
Only in this way the measure will realize the goal of its setting.

I assess that in paragraph 3 we have to do with a legal deficiency because this article
should include the minors  and the students.  The interruption of  the  educational
process will not bring any good to the student's rehabilitation after committing of a
specific criminal offense, except that it will have an adverse impact on his psyche.

Penal Chamber of the Supreme Court, said: “Penal Chamber assesses that in setting
as the security measure "arrest in prison" are not taken into account the general
criteria for setting of security measures and specific circumstances of the case. The
courts have not done an analysis of specific dangerousness of author, but they are
satisfied  with  citation  of  dangerousness  of  the  criminal  offenses  committed  in
collaboration and its spread. In view of the evidence gathered by the prosecution,
this college without wanting to enter in their analysis at this stage of the preliminary
investigation, in this case has taken into account several criteria for changing of the
measure of personal security given to the person under investigation, such as: The
fact that leaving free the person under investigation does not risk the obtaining of
new evidences related to probationary of the elements of the criminal offense for
which the prosecution is investigating The fact that has two children one of them is
minor, the fact the husband is invalid and is treated with work disability payment;
the  fact  that  the  suspected  person  in  the  detention  facilities  has  shown  health
problems and is recommended to be hospitalized. And in the end it is not certified
the existence of circumstances in proportion to the crime and its suspected author”..
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Notes

Look the decision no.3 date 27 September 2009 of Supreme Court1. 
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