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Abstract

The irregular migration routes are largely organized by smuggling and
trafficking networks. Taking advantage of international obligations and
human rights law, these criminalized networks have become innovative and
strategic. The Central Mediterranean Sea is infamously connoted with the
irregular migration phenomenon travelling in irregular means in
overcrowded unseaworthy vessels often resulting in fatalities of deaths at
sea. The smugglers’ innovative strategy is to first cross the irregular
migrants’ boats from the territorial sea of Libya and then leave them
stranded at sea, waiting to be rescued by Member States patrol boats or
private vessels. Once stranded at sea for days or weeks, the irregular
migrants have suffered from starvation, dehydration, suffocation and even
violence from human smugglers. In accordance with the international legal
framework on Search and Rescue (SAR), captains of vessels have the
obligation to rescue them. This research argues that Italy has adopted a new
irregular migrant containment strategy in the form of SAR activity
discouragement. Their objective is to disengage these smuggling and
trafficking networks. To discourage the irregular migrant crossing, the
[talian strategy is to prevent and thus stop captains of private vessels or SAR
NGOs from responding to rescue calls at sea through criminalizing SAR
operations without prior authorization of the disembarking coastal state..
This paper argues that the criminalization measures against captains of
vessels is argued to violate the international legal framework on search and
rescue, international obligations and international human rights law. This
research analysis how border enforcement measures and closed border
policies under the pretense of the pandemic have negatively impacted upon
the rights of refugees and asylum seekers travelling in an irregular manner
by sea.
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Introduction

To stop captains of private vessels or SAR NGOs from responding to rescue calls at
sea, Italy adopted a containment strategy of rescue discouragement targeting the
captains of NGO vessels through the criminalization of SAR operations without prior
authorization of the disembarking coastal state. Since 2018, the former interior
minister of Italy, Matteo Salvini, targeted the rescued irregular migrants by
considering them a ‘threat to national security’ and thereby declaring the Italian
ports ‘closed’ to rescued migrants’ ships.! The containment strategy consisted of
criminalization measures against SAR NGOs in the form of seizure and confiscation
of NGO boats, prosecutions for the facilitation of irregular migration and human
smuggling, penalization for unauthorized entry to national ports, and imposition of
administration fines.? Those captains of ships that refused to obey orders faced up to
50,000 euros of fine and in case of repeated offences, the ship’s seizure. The
underlying aim of such drastic measures were to stop rescue operations conducted
by NGOs or other vessels at international waters.

As a counter response, to discourage the irregular migrant crossing and prevent
massive arrivals of irregular migrants to European territory, SAR operations at sea
had to stop in the name of deterrence to namely ‘punishing one to discourage others..
3 Amongst other measures were the disengagement of EU coastal states in SAR
operations through the suspension of Frontex Joint Maritime Operations Themis
(launched in 2018 replacing Operation Triton initiated in 2014)* and the withdrawal
of EUNAVFOR-MED operation ‘Sophia’ (launched in 2015 until march 2020) or
EUNAVFOR MED IRINI (launched in 2021 and extended until march 2023), which
has as its core task the implementation of the UN arms embargo on Libya through
the use of aerial, satellite and maritime assets. Frontex will assist EUNAVFOR MED
IRINI with crucial information on agency’s risk analysis activities, such as tracking
vessels of interests on the high seas, as well as data from its aerial surveillance in the
Central Mediterranean. These disengagement practices though added the burden on
the shipping industry to rescue irregular migrants travelling in unseaworthy boats
upon a distress call out in accordance with their international obligations under
international maritime law.

The article is addressing the issue on taking respective measures from governments
to regulate the immigrants trafficking. The main objective of the article is to
argument policies on preventing irregular migration and sanctioning human
smuggling activities which continue to over-burden the Italian asylum and not only
but EU asylum and immigration capacities. This paper analyses the administrative
measures imposing criminal liability to the captains of vessels who transport
irregular migrants and the classification status of smuggled migrants as ‘offenders’.
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Furthermore, this paper supports the argument that the Italian law on the
criminalization of rescue is not the solution to containing irregular migration. On the
contrary, it contributes to exacerbating migrants’ vulnerabilities and further serves
to increase trafficking in persons.

The Emerging Containment Strategy of Rescue Discouragement

The publicly known ‘Europe’s refugee crises’® has become a migration and political
challenge for Italy and the European Union (EU). Due to its geographic proximity
with the third countries under turmoil, the external borders of Italy have been
subjected to most pressure, contributing to a breakdown of their asylum and
immigration systems. To minimize such damage, Italy undertook a series of
measures to prevent and reduce arrivals of irregular® migrants to their external
borders, such as strengthening their surveillance capacities and increased policing
via interception operations at sea and land borders, referred to as ‘externalization’
measures of border control.” To protect its external borders, Italy has undertaken a
series of legislative and administrative measures linking irregular migration with
issues on security and criminalization.®’

These ‘externalization measures of border control’’® however have not been
successful into achieving their objective due to the smugglers’ innovative strategy
taking advantage of the international legal framework on rescue at sea. For many
years now, the smugglers’ innovative strategy has been to first cross the irregular
migrants’ boats from the territorial sea of Libya and then leave them stranded at sea
waiting to be rescued by Member States patrol boats or private vessels.!! Smugglers
teach the irregular migrants to sabotage their own vessels (self-induced distress)
upon crossing over onto the high seas. They are to then call for rescue and thus
oblige State authorities or private vessels to rescue them.'?

In continuance with its containment strategy, Italy then raised the pandemic card
justification to resort to overly restricted extraterritorial measures against irregular
migrants arriving by sea. On 21 February 2020, Italy went into its first lockdown by
declaring a national state of emergency. Under the pretense of health risks, from
March 2020, Italy chose once again to close its ports to rescue people. On 18 March
2020 and 15 April 2020, the Italian government issued Directives stating that
‘vessels, either with Italian or foreign flag, rescuing migrants in waters that are
outside Italy's responsibility and without the coordination of the authority
internationally recognized as competent for coordinating rescue activities and
subsequently entering Italian territorial waters, harm the good order and security of
the Italian State’, ‘prerequisites for the designation of a place of safety in Italian ports
are lacking’ The Italian government considered these private vessels to conduct
their operations ‘with the aim to circumvent national legislation on border control
and regular migration’, ‘a threat to public order and national security of the coastal
State’!® On 7 April 2020, Italy declared its ports as ‘unsafe’ for the disembarkation of
rescued people from boats flying a foreign flag ‘for the duration of the national
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public health emergency’.!* This measure was supported under the argument that 1)
Italy could not guarantee the safety of the individuals due to the outbreak and 2)
rescued people might have contacted Covid-19.1°

It is argued that these Italian Decrees were issued for the sole purpose of targeting
civil society’s search and rescue activities in the Mediterranean. Before announcing
the ‘closed port’ declaration, Italy was aware at that time that 10 boats carrying
irregular migrants had fled Libyan waters and were in the vicinity of Italian waters.!®
These boats were in addition to the other 2 (two) unescorted migration boats with
124 people arriving on the island of Lampedusa, rescued by NGO vessel Sea Eye.l”
During the pandemic, the German NGO Sea Eye happened to be one of the few
organizations operating its Alan Kurdi boat to conduct rescue operations in the
central Mediterranean. The Italian government also seems to have targeted the NGO
boat Mare Jonio, operating for the Mediterranea Plaftorm under the Italian flag. After
being stranded for two days at sea, Mare Jonio, was allowed to dock on the island of
Lampedusa. All the other charity organizations had transferred their aid efforts to
other urgent necessities as caused by the pandemic.

This paper analyses the administrative measures imposing criminal liability to the
captains of vessels who transport irregular migrants and the classification status of
smuggled migrants as ‘offenders’*® in accordance with Articles 1, 10 and 12 of the
Italian Legislative Decree!® no. 286/1998%° referred to as the ‘Italian Consolidated
Text on Migration’ under the argument that these provisions are in violation of
[talian obligations under EU law (in contravention of Asylum Procedures Directive,
the Charter of Fundamental Rights and the Schengen Border Code) and international
law (UN Convention on the Law of the Sea, Article 98, SOLAS Convention, UN
Palermo Protocols). The criminalization of rescue operations violates the
international legal framework on search and rescue, international obligations and
international human rights law.?! Furthermore, this paper supports the argument
that the Italian law on the criminalization of rescue is not the solution to containing
irregular migration. On the contrary, it contributes to exacerbating migrants’
vulnerabilities and further serves to increase trafficking in persons.

Cases of Criminalization Measures to Discourage NGO SAR Activities

On many occasions, the captains of private ships rescuing irregular migrants have
been criminally charged by Italian authorities. In 2019, to disembark rescued people
whose health were deteriorating, the captain of Sea Watch 3, Ms Carola Rackete,
entered the Lampedusa port disobeying the Italian decree. During the captains’
attempt to enter the port, a vessel from the Guardia di Financa tried to stop Sea
Watch 3 with the consequence of being brushed by the passing ship.?? The captain of
Sea Watch 3, Ms Carola Rackete, was placed on house arrest ‘in connection with
investigations for resistance or violence against a war vessel, and for aiding and
abetting illegal immigration’?® Administrative sanctions were also imposed against
the captain, the ship-owner and the shipping company. As a result, the NGO vessel
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Sea Watch 3 was impounded. The Italian judicial authorities, however, did not rule in
support of the Italian government discriminate administrative measures. The
preliminary investigative judge declared the prosecution order for house arrest as
inadmissible by holding that the captain acted in fulfilment of her duties to rescue at
sea. The prosecutor appealed the decision to the Court of Cassation, which the latter
rejected it on 17 January 2020. According to the reasoning of the Court of Cassation,
a ship at sea cannot be considered a ‘safe place’ for the purpose of rescue at sea.?* In
addition, the court reasoned that the obligation as laid out by the 1951 Geneva
Refugee Convention requires that the rescued irregular migrants should have the
possibility to apply for international protection in the flag state of the vessel.?

On 12 June 2019, the situation with Sea Watch 3 which rescued 53 people, travelling
on a rubber dinghy 47 miles off the Libyan city of Zawiya did not end well. After
informing Malta, Italy, the Netherlands under the ship’s flag state and Libya of the
rescue, only the Libyan authorities agreed to sign off Libya as the ‘safe port’ of
disembarkation. Sea Watch 3 refused disembarkation to Libya on the grounds that it
is not a safe place of disembarkation in accordance with international law.2® For
more than a decade, Libya has not been a safe place to disembark rescued people at
sea. According to the UN which has repeatedly emphasized that once disembarked to
Libya, rescued individuals face arbitrary detention in abysmal conditions and a well-
documented risk of serious abuse, including forced labor, torture, and sexual
violence.?’ Instead, the captain of Sea Watch 3 decided to head towards Lampedusa,
as the closest safe port.

Responding to the urgent filing by the representatives of the rescued people found
on board of Sea Watch 3, the European Court of Human Rights (ECtHR)?® requested
[taly to ‘continue to provide all necessary assistance’ but failed to indicate the Italian
government the interim measure as requested to order Italy to allow
disembarkation. According to the court, interim measures under Rule 19 of the Rules
of Court are granted only on an exceptional basis, when the applicants would
otherwise face a real risk of irreversible harm.? The ECtHR continued to leave
unanswered the question as to whether rescued individuals by NGO boats need to
wait until they become ‘vulnerable’ onboard a ship, for a state’s obligation to
disembark to arise.?? The ECtHR has already ruled in its landmark Hirsi case in 2012,
their extraterritorial jurisdiction was triggered when Italian authorities exercised de
jure or de facto control over the persons concerned.?! Thus, Italian authorities had
the obligation to ensure an assessment of the individuals’ needs was performed and
access to effective legal remedies was granted before their return to Libya. It should
be noted that the ECtHR has sanctioned Italy in several court decisions, such as
Khlaifia3? or Samsam Mohammed Hussein.3?

In March 2021, the Sea Watch 4, after saving more than 450 migrants, has been
under administrative detention. While before the administrative detention was held
in Palermo (September 2020-March 2021), now the boat is under administrative

86



European Journal of Interdisciplinary Studies Vol. 9, No. 4, 2024

detention in Trapani. The Administrative Tribunal of Sicily has requested a
preliminary ruling to the Court of Justice of the EU by referring the question whether
Directive 2009/16/EC of the European Parliament and of the Council of 23 April
2009 on port State control also includes the controls over a ship that has been
classified as a cargo ship by the classification society of the flag State but which in
practice routinely engages only in non-commercial activities such as search and
rescue.?* Although the Court of Justice of the EU has not yet reached a decision, the
conclusions of the General Advocate Athanasios Rantos,*® has underlined that despite
being classified and certified as “cargo ships” by the flag State, ‘private ships carrying
out regular search and rescue activities at sea may be subject to a control of
compliance with international standards, ensured by the port State which, under
Union law, can adopt detention measures when detected irregularities present a
manifest risk to safety, health or the environment’ It remains to be seen what the
decision of the Court of Justice of the EU will be on the interpretation of the Directive
2009/16/EC.

The Italian efforts to stop NGO efforts of rescue at sea have continued. Médécins Sans
Frontiéres (MSF) has been subject to Italian authorities’ criminalization measures
marking the stopping of the MSF rescue ship GeoBarents on 2 July 2021, the
13th time in the last 3 years that Italian authorities detained an NGO search and
rescue (SAR) ship.3¢ Only in the first three months of 2022, the GeoBarents in two
different rescues: on 27% January 2022, the GeoBarents saved 439 migrants,?” and on
6™ March 2022, the GeoBarents saved 31 migrants.3®

In both these cases, after staying for more than a week in the open sea, the boat had
the permission to port in the port of Augusta, in Sicily. Grave concerns have been
voiced by scholars and academics on the aggressive Italian ministry of interior policy
against SAR NGO activities, used as an oppressive tool to oblige captain of ships to
disengage from assisting people in distress at sea and from bringing them to Italy,
considered the safest place of disembarkation according to the international legal
framework on search and rescue, UNCLOS, international law and obligations, as well
as EU law.*

Their voices prompted the UN Security Council to ask the ‘Prosecutor of the
International Criminal Court to initiate proprio motu an investigation into high-
ranking Italian authorities as regards their complicity in the crimes against
humanity taking place in Libya; and it asked Council of Europe members to file an
inter-state complaint against the Italian government before the European Court of
Human Rights’*® The Italian prosecution have accused former interior minister
Matteo Salvini to have illegally detained migrants at sea in July 2019.*! The Italian
Senate agreed to lift the immunity of the far-right leader Matteo Salvini, thereby,
allowing the magistrates in Sicily to press charges over his decision to keep more
than 100 irregular migrants on board a coastguard ship for 6 days.*? Until now, the
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tribunal of first instance of Palermo has not yet decided, given that court
proceedings have commenced on 17 October 2021.

In October 2020, the UN Special rapporteur on human rights defenders have
criticized and called on Italy to stop the criminalization of rescuers for humanitarian
purposes.*® Attention was brought to Italy for impounding the rescue ship of
Médécins Sans Frontieres in September 2020; the open cases of Carola Rackete, the
captain of a Sea Watch ship; and 10 crew members of the [uventa rescue ship.
According to the Special Rapporteur, Ms Mary Lawlor, reminded Italy that these
rescue vessels at sea, are to be considered ‘human rights defenders, not criminals.**
Also, the message sent by the Palermo court on February 6, 2020, ordering the
release of the NGO Mare jJonio rescue vessel and dismiss all charges against
Commander Marrone and Mission Chief Casarini, is a clear message that this law
must be repealed.*®

Administrative Measures in Violation of the International Legal Framework on
Rescue at Sea

[taly is a party to the UN Convention against Transnational Organised Crime 2000
and its Protocols (Palermo Protocols),*® which requires in Article 6 of the Protocol
against the Smuggling of Migrants by Land, Sea and Air*’ that the State adopts ‘such
legislative and other measures as may be necessary to establish as criminal offences,
when committed intentionally and in order to obtain, directly or indirectly, a
financial or other material benefit: (a) The smuggling of migrants’ Italy complied
with its obligations under the Palermo Protocols through the implementation of
Article 12 of the Italian Consolidated Text on Migration (Criminalizing the facilitation
of illegal entry)*® and Article 601 of the Italian Criminal Code (Criminalizing
trafficking in human beings).*® The provisions of Article 12 of the Italian
Consolidated Text on Migration added to the national criminal code to regulate the
irregular migration issues from a criminal law management perspective. These
provisions criminalize the smuggling of migrants in its various forms including the
smuggling within the territory and cross-border smuggling.>® The basic form of
smuggling is defined in Article 12(1) of the Consolidated Text on Migration as the
‘the promotion, management, organization, support, or conduct of the
transportation of a third-country national in the territory of the State, of which the
person is not a citizen nor a permanent resident, against the provisions of the Testo
Unico’>!

For the crime of migrant smuggling, state authorities must prove two legal elements,
that of the 1) act embodied in the procurement of the illegal entry and 2) the
purpose including a financial or other material benefit to be gained by the smuggler.
52 The aim behind these two legal elements as included by the UN legislator were to
clearly exclude from criminal liability humanitarian actors or family members who
assist the illegal crossing of borders for non-material reasons. Thus, the UN
legislator’s intention was to simultaneously ensure the interest of a state’s
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protection of its migration policy but also to protect the rights of migrants and the
exclusion of criminal liability of the humanitarian actors. The same intention was
preserved by the EU legislator in the context of the EU Refit Evaluation in 2017 when
it excluded liability amid financial gain in its assessment of the EU Facilitators
Package.>® Following the same logic, Italy incorporated the inclusion of the ‘financial
gain element’ as an ‘aggravating circumstance’ in its paragraph 3 of Article 12 of the
[talian Consolidated Text on Migration rather than a ‘constitutive element’ of the
crime.

Although the inclusion of the financial gain element was reflected as a downgrading
aggravating circumstance of the Italian facilitation of illegal entry, it is worth noting
that the provisions require a mere commission of the action as sufficient for criminal
liability to arise.>* Thus, paragraph 3 of Article 12, of the Italian Consolidated Text on
Migration expands its scope to virtually anyone assisting in any form the illegal
crossing of borders to Italian territory. Paragraph 3 of Article 12 of the Italian
Consolidated Text on Migration does not distinguish between the intention of the
facilitators contrary to the intention of the UN and EU legislators. This paper argues
that the codification of the Italian Smuggling Legislation has failed in its
transposition of the dispositions of the UN Smuggling Protocol and the European
Legal Framework on the facilitation of smuggling and trafficking networks.

The wrongful transposition of the Italian smuggling legislation is not only in
incompliance with international law in terms of the UN Smuggling Protocol and the
European Legal Framework, but it has also raised concerns as to its incompatibility
with the International Law of the Sea, International Refugee Law and international
human rights law and obligations. According to the substantive transposition of the
codification of the Italian smuggling legal framework, Search and Rescue activities
carried on by NGOs operating in the Mediterranean Sea complying under their
obligation to rescue people in danger according to international law conventions
such as UNCLOS, SOLAS and SAR Convention, fall under the scope of Article 12 of the
Italian Consolidated Text on Migration. According to paragraph 1 of the Article 12 of
the Italian Consolidated Text on Migration, the mere transporting of irregular
migrants in [talian territory is punished with ‘imprisonment from one to five years
and with a 15,000 Euro fine for each person’

Furthermore, the systematic interpretation of Articles 10 and 12 of the Italian
Consolidated Text on Migration criminalizes any person that enters the State
irregularly. These provisions are interpreted that Italian authorities should
prosecute, fine and punish the smuggled migrant for the illegal crossing of national
borders. According to paragraph 1 of Article 10 of the Italian Consolidated Text on
Migration, any person infringing the provisions of the Consolidated Act as well as
those mentioned under Article 1 of law no. 68 dated 28 May 2007, is punished with a
sanction from 5,000 to 10,000 euros. It may be considered that this type of
interpretation punishes the status of the person and not the act per se.
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Through their actions, Italian authorities seem to justify such interpretation under
the argument that the international law gives the state freedom to decide on the
criminal law status of the smuggled migrant, be that of victim, material object of the
crime or an offender. Thus, the codification of the Italian legal framework on migrant
smuggling treats the smuggled migrant as an offender. However, these provisions
though are incompatible with the UN legislators’ protocol on Human Trafficking
which provides that the migrant smuggling in trafficking situations should be
recognized as victims and hence be granted protection and compensation.>®> Such,
the decision of the Italian legislator to classify the criminal law status of the
smuggled migrant as offenders instead of victims is incompatible with international
law.

Although Italy justifies these measures based on meeting the overall object and
purpose of the Protocol against the Smuggling of Migrants by Land, Sea and Air, Italy
is violating Article 5 of Smuggled Migrant Protocol, which prohibits the
‘criminalization’ of migrants, specifying that smuggled migrants should not be
subject to criminal prosecution if they are the object of conduct related to migrant
smuggling as set forth in Article 6 of the same Protocol. It should be noted that such
an obligation is similar to that of Article 31 of the Refugee Convention. The
legislative guide for the implementation of the Protocol expressly provides that
sanctions should not apply to migrants ‘even in cases where it involves entry or
residence that is illegal under the laws of the State concerned’®® It has been
acknowledged since 1949, that people fleeing from persecution and other forms of
hardship do not usually have the required travel documents, as they often have no
choice but to cross international borders irregularly.”” Otherwise, potential asylum
seekers leaving their country might also be persecuted or criminalized. Such
interpretation derives from international refugee law providing asylum seekers with
the implicit right to reside in the host country until the asylum procedures have been
completed. This approach has been confirmed by the UNHCR,°® the General
Assembly of UN,>® other regional organizations,®® and academic scholars.®! Thus,
although refugees do not have a right to seek asylum, national states have the duty to
provide access to claiming this right.®? As a consequence, States cannot legitimately
prosecute migrants who use fraudulent documents to leave their country.®® These
measures disregard the mixed migration pattern in the Central Mediterranean
routes which consist of refugees and economic migrants.®*

Furthermore, the Migrant Smuggling Protocol not only protects refugees but also
covers the contemporary reality of the broad category of migrant smuggling. As
Andreas Schloenhardt and Hadley Hickson have argued, the immunity granted by
Article 5 of the said Protocol must extend to any administrative measure punishing
smuggled migrants. Holding otherwise would result in states being allowed to
impose ‘punitive measures under the guise of administrative immigration processes’
even though they are precluded from imposing criminal sanctions.®> This view is
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supported by the travaux préparatoires which confirm that Article 6(1)(b) applies
even when an individual knowingly possesses fraudulent documents for the purpose
of migrant smuggling within the meaning of Article 6(1)(a).®® Administrative
measures such as fines pose a greater threat to smuggled migrants’ rights due to the
limited involvement of the courts. Although states have a sovereign right to impose
administrative measures on smuggled migrants, in effect they are sanctioning them
contrary to Article 5 and the good faith principle,®” rendering this obligation
ineffective.®® A State cannot invoke provisions of its national law to justify its failure
to carry out the terms of a treaty.®® Nor do the Palermo Protocols permit border
controls to interfere with the free movement of people whilst discovering trafficking
and smuggling.”® Articles 14 of the Trafficking Protocol and Article 19 of the
Smuggling Protocol expressly state that the measures taken under these protocols
must not affect human rights and refugee law obligations.

These disengagement measures are argued to be wrongful acts acting in violation
with international obligations, human rights and maritime law. Moreover,
criminalization actions against SAR civil society actors are incompatible with the
human rights principles and the fundamental principles set forth in the UN
Declaration on Human Rights Defenders on the Right and Responsibility of
Individuals, Groups and Organs of Society to Promote and Protect Universally
Recognized Human Rights and Fundamental Freedoms.”? The UN Declaration on
Human Rights Defenders refers in its Article 1 of the Declaration that ‘Everyone has
the right, individually and in association with others, to promote and to strive for the
protection and realization of human rights and fundamental freedoms at the
national and international levels’ and in Article 2(1) underlines that ‘Each State has a
prime responsibility and duty to protect, promote and implement all human rights
and fundamental freedoms’.’? Therefore, in accordance with Article 2(2) of the
Declaration, Articles 14 of the Trafficking Protocol and Article 19 of the Smuggling
Protocol and Article 31 of the Refugee Convention, Italy has the obligation to adopt
its legislation or administrative acts in accordance with the rights and freedoms.

Conclusion

Declaring its ports as ‘unsafe’, Italy attempts to withdraw its coastal authorities from
coordinating rescue operations, failing to respond to boats found in distress at sea
and ensuring disembarkation in a safe port contrary to its obligations under
international obligations and human rights law, and the international framework on
search and rescue. The Italian ‘closed ports’ policy and its refusal to allow NGO ships
to conduct SAR operations, entry and disembarkation into Italian ports, has resulted
into Italy committing grave human rights violations towards irregular migrants
attempting to cross the Mediterranean Sea. These restrictive measures will not have
the effect of restricting boat departures, on the contrary, it will only force the
irregular migrant boats to travel longer distances to reach European territory.
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The Italian policy of a ‘contained mobility’ of rescue at sea is a disengagement
strategy for SAR activities of coastal authorities and NGO humanitarian SAR
operations to stop after confronted with increased penalization measures under the
stigmatization of criminalization and security issues. Simultaneously, the
penalization and disengagement of NGO SAR operations through the prevention of
entry to Italian ports oblige captain of ships to disembark the rescued irregular
migrants to Libya, an unsafe and a known gross human rights violator. Once under
[talian territory or jurisdiction, the rescued migrants should be identified as
potential victims of trafficking in which Italy has the obligation to protect and assist
victims of trafficking. As provided in Guideline 2 of the OHCHR Recommended
Principles and Guidelines on Human Rights and Human Trafficking, a failure by the
State to identify a trafficked person correctly ‘is likely to result in a further denial of
that person's rights’’®> To conduct a proper identification of vulnerabilities and
protection needs, the rescued migrants must be disembarked in a safe place. Such a
practice is contrary to the prohibition of collective expulsions and the non-
refoulement principle.

It cannot be accepted that a legislative decree is used as a justification to suspend or
override principles of international law. This particular action cannot be accepted, as
otherwise, any executive act would be used to thwart the application of international
treaties or discharge state obligations under international law at any time. National
governments cannot evade or bypass their obligations under international maritime,
human rights and refugee law, as well as EU treaties and their constitutional laws
with a simple executive act under the grounds of public security or health protection.

Considering the above legal analysis, this paper recommends that Italy in
collaboration with other EU Member States should implement a coherent, human
rights-based response to maritime migration from Libya. But most importantly,
whilst the Italian right to conduct controls on private vessels carrying out regular
search and rescue activities at sea is not denied nor reject, it is argued in this paper
that these controls shall not be conducted in violation of national, EU and
international legal frameworks. Hence, Italy should respect and implement its
international obligation to save lives at sea, while upholding the principle of non-
refoulement under international human rights, refugee and humanitarian law.
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