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Abstract

A  proper  estimation  of  the  value  of  the  public  contracts  is  of  major
importance of the contracting authority. First, value of contracts govers the
regime of rules under which the proceedings will be conducted. Second the
decision of the contracting authority concerning the application of specific
procurement procedure depends whether the value of contract is below or
above specific threshold. For multi year contracts or contracts with renewal
option, the contracting Authority must provide clauses for the revision of
prices in accordance with published official inflation. In case of goods the
contracts  through renting or  leasing of  these,  the  estimated value of  the
public contract shall be based on the monthly rent or fee multiplied by the
number  of  months  the  contract  will  last.  The  contracting  Authority  is
responsible  for  comparing  the  above  mentioned  elements  with  a  cost
analyses of the goods, services or works. European Union rules provided in
Article 9 of the directive 2004/18/EC of the European Parliament and of the
council of 31 March 2004 on the coordination of procedures for the award
of public works, supply and services and in contain also more detailed rules
concerning methods of estimation of contract value which should be applied
in  specific  case.  The  priciple  of  the  transparency  of  public  procurement
requires that all potential contractors have the same chances to compete for
contracts  being  offeres  by  public  administration.  (;  public  contracts,
procurement, goods, proceedings contracting Authority, etc. )
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Introduction

Public  procurement  is  a  process  performed  by  the  Contracting  Authorities  (CA),
which select the Economic Operators (EO) through a public competition, to enter
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into public contracts for the provision of goods, services or works (construction),
against payment from public funds. There lies a public purpose and a public task
behind the public  procurement,  which the contracting authorities  provide for  by
means  of  the  procurement.  The  construction  of  a  school  is  necessary  for  the
education  of  pupils.  The  background  to  procurement  can  be  cultural  policy,
commercial policy etc. The construction of a power station can be necessary for the
maintaining  of  power  on  the  electric  grid.  More  detailed  considerations  of  its
construction,  size,  technology,  location  etc.,  can  also  involve  issues  such  as  the
pollution of the environment, the competitiveness of the national economy, safety,
national security and so on. This is a process conducted by the state administration
to serve directly or indirectly the citizens, who are taxpayers at the same time. In
other  words,  through  this  process  a  state  authority  “delegates”  to  a  private
entrepreneurship the right to perform activities mainly of a technical character (non
policy-making), on behalf and on account of the state authority, such as for example,
the  service  of  cleaning  the  city,  construction  of  rural  or  urban  roads,  etc.  Such
“delegation” is  based on a bilateral  contract,  for  the awarding of  which the state
authority should follow the rules of public procurement.

1. 1 Role of Public Procurement

If  we  visualized  the  public  procurement  process,  we  would  imagine  a  chain
composed  by  the  need  for  a  good,  service  or  work  (directly  for  the  Contracting
Authority and/or indirectly for the citizens), a source of financing (public funds, i. e.
income created by different types of payments from citizens), the administrator of
such need and its implementer (Contracting Authority) and the direct or indirect
beneficiary  of  the  product  (citizens).  The  “public”  or  “government”  procurement
refers to the situation, in which it is the government (whether central or local), or
some public body that purchases items from the market. Those purchases are made
with  a  view  to  fulfilling  the  tasks  of  government  in  providing  public  services.
Procurement is, therefore, also an “acquisition for public consumption”, a statement,
which  neatly  discloses  the  public  interest  in  procurement.  Such  characteristic  of
public procurement is reflected in its two essential elements; the “public need” and
the  “public  fund”.  The  “public”  character  makes  the  procurement  process  highly
sensitive and naturally raises the need and the necessity for the special regulation of
this process. Also, the need for special rules on the award of public contracts is based
on  the  recognition  that  states,  in  contrast  to  commercial  undertakings,  are  not
disciplined by market forces when carrying out procurements. Selection of a certain
economic operator, without considering optimization of price and quality, at the end
of  a  procurement  procedure,  could  result  in  costs  for  the  budget  of  the  state
authority performing the procurement. However, in no case it bears the same risks
and financial costs as a private undertaking would bear at the same conditions. A
private  undertaking  can  risk  even  bankruptcy  in  such  situations,  while  a  state
authority never has this cost.
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Often,  indeed  in  the  majority  of  the  cases  (frequently  as  a  result  of  internal
budgetary,  administrative  or  audit  regulations),  the  different  stages  of  the
procurement cycles are carried out by different people. All these three stages should
be included under the “umbrella” of the procurement process,  because there is a
close connection and a strong impact of these stages to one another. This means that
in practice the three stages need to be closely integrated and regarded as separate
phases of a single cohesive “cycle”.  It  also needs to be understood that there is a
significant connection between the regulatory measures that apply at  the second
stage and the first and third phases of the process – and that in certain cases the
regulatory provisions that we consider will  have a direct impact on the first  and
second stages.

Besides the three stages of  the public procurement process,  as prescribed above,
another division might be introduced as well, in the reference to these stages; stages
before and after  the conclusion of  the contracts.  Such concept does consider the
steps in the procurement cycle up to and including the publication of the contract as
"before conclusion", and steps that are taken after the contract is "concluded".

1. 2. The Economic Aspects of the Public Procurement System

Procurement  regulation  has  been  developed  largely  by  societies,  which  rely  on
concepts based on welfare economics in the market economy and is currently being
adopted in societies, which are embracing a market economy. The development of
procurement regulations within a  market  economy implies  that  its  purpose is  in
some way an instrument of the pursuit of economic welfare. In a market economy,
economic  welfare  is  achieved,  in  part  by  pursuing  the  objective  of  economic  or
“allocative”  efficiency.  This,  in  turns,  gives  rise  to  further  considerations.  First,
regulation can be seen as an attempt to correct market and institutional failures in
order to achieve the goal of economic efficiency. Secondly, this goal may be seen as
insufficient  in  itself  to  achieve  economic  welfare  because  it  is  based  on  the
assumption that optimal economic welfare will result from the perfect functioning of
the free market and the achievement of allocative efficiency. But economic “welfare”
may, however,  be seen as something more than pure allocative efficiency. Thirdly,
economic  welfare  may  be  formulated  with  the  intention  of  achieving  specific
economic,  social  and  political  objectives,  which  will  have  an  impact  on  the
formulation of those instruments of policy employed to achieve economic efficiency.
On the other hand, the public procurement process aims the management of public
funds. Looking for the "best value for money” in public (and private) procurement,
while  keeping  under  control  the  process  management  costs,  requires  several
important decisions. The issue whether centralization or decentralization is more
appropriate, usually rises up when a certain organization or structure has reached a
certain granditude and /or geographical expansion.

Synergies  (product  of  economy of  scale,  by  avoiding  duplication of  efforts/work,
through reduction of legal challenges); The more standardized the product/service,
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the  bigger  the  advantage  of  contracting  authorities  to  aggregate  the  request,  as
economic operators have the possibilities to make use of the economy of scale, by
operating this way with a lower cost per unit.

1. 3 Components of Public Procurement, Scope of Application and Exclusions

To create the conditions for a procurement procedure, there should exist at the same
time the following four elements:

The Contracting Authority (CA);

The Public Fund (state budget) available;

The need of the Contracting Authority for a public work, good or service; The
economic operators.

3. 1. Contracting Authority

In the perspective of a public procurement process, a contracting authority is the
one  which  run  the  process,  aiming  at  awarding  a  public  contract  for  supplies,
services, or public works. The modern state employs a wide variety of institutional
forms to  carry  out  its  functions;  and this  may make it  difficult  and uncertain  to
establish an appropriate boundary for rules that apply to “public bodies” but not to
the  “private”  ones,  including  defining  the  general  scope  of  administrative/public
bodies for states that adopt a general distinction between the administrative/public
law and private law.

Nevertheless, once a body falls within the definition of a ‘contracting authority’, all of
its  purchases  of  goods,  works  and  services  will  be  subject  to  the  procedural
requirements, even if these purchases are made for the purposes of tasks that are
not, or even mostly not, in the general interest.

Once  covered  by  the  procurement  regulations  (the  procurement  Directive,  or  a
national procurement law, such as the Albanian case), the authority is covered for all
purchases within the definition of the given regulation.

Anyway,  especially  in  the case of  a  body governed by public  law,  the status  of  a
contracting authority can change over time as a result of a change of its functions or
a  change  in  its  legal  status.  The  financing  of  the  contracting  authority  may  also
change over time. These all have an effect on the inclusion of the body within the
definition of the procurement rules (a Directive, or a national law, in case of Albania),
and therefore it is not possible to say, once and for all, whether a body is covered or
not covered by these rules .

The applicable rules on public procurement, generally, provide for the definition of
the “contracting authority”. So, for example, the Albanian public procurement law,
provides in article 3, point 14 that the term ‘Contracting authorities’ (in the public

• 

• 

• 
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sector) means all those entities subject to the PPL for the execution of their public
contracts. Namely, the following:

Constitutional  institutions,  other  central  institutions,  independent  central
institutions and local governing units,

Any bodies:

Established for the specific purpose of meeting needs in the general interest,
not having an industrial or commercial character;

Having legal personality; and

Financed, for the most part, by the State, regional or local authorities, or other
public  bodies;  or  subject  to  management  supervision  by  those  bodies;  or
having an administrative, managerial or supervisory board, more than half of
whose members are appointed by the State, regional or local authorities, or by
other public bodies;

1. 3. 1. 1 Central and Joint Purchasing

Public purchasers have recognized that they can benefit from economies of scale by
buying their requirements in bulk. Even where the procurement needs of a single
procuring contracting authority are relatively modest in respect of a given product
or service, the combined needs of a number of such government purchasers may be
significant. Government departments operating in similar sectors or in neighboring
locations have often found it beneficial to group together jointly to purchase specific
items. This is most likely to be the case of products used daily, where the various
purchasers  do  not  have  any  requirements  that  are  specific  to  the  contracting
authority or differential technical requirements61. A central purchasing body is a
‘Contracting  authority’,  which  ‘acquires  supplies  and/or  services  intended  for
contracting  authorities’,  or  ‘awards  public  contracts  or  concludes  framework
agreements for works, supplies or services intended for contracting authorities’9.

Legal Personality

The  existence  of  a  legal  personality  is  generally  the  clearest  distinction  between
bodies that form part of the state, regional or local authorities and those that are
considered to  be  bodies  governed by  public  law10.  Most  government  ministries,
departments and divisions do not have a separate legal  personality.  If  a  separate
body is created as a company or enterprise, then it will have a legal personality that
is separate from the state and it is likely to be seen as a body governed by public law
if the other two conditions are also met.  It  does not matter whether the body in
question is subject to public or private law, the onlyissue is whether it has a legal
personality11.

1. 

2. 

1. 

2. 

3. 
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Dependency on the State

This condition is used primarily to determine the degree of dependency of the body
on  the  state.  This  dependency  may,  alternatively,  befinancial,  -  managerial,  or  -
Supervisory. This condition is satisfied where only one of these three criteria is met.

Economic Operators

To make a public procurement procedure happen, two main stakeholders (parties)
should be acting; a public buyer named as the contracting authority, on one side and
a private provider, named as the economic operator, on the other side. The Albanian
public  procurement law does provide for  a  definition of  the “economic operator’
concept, which is as follows: ‘Contractor’, ‘supplier’ and ‘service provider’ means any
natural  or legal  person or public  entity or group of  such persons and/or bodies,
which offers  on the  market,  respectively,  the  execution of  works  and/or  a  work,
products  or  services.  An ‘economic  operator’  shall  cover  equally  the  concepts  of
contractor, supplier and service provider, without any kind of distinction.

‘Procurement’ Contracts

The procurement legislation (neither the Public Sector Directive 2004/18, nor the
PPL) does not give any particular definition of a ‘procurement’ contract,  but only
certain contracts, in concrete three types of contracts fall within the scope of this
legislation referring to them as ‘public works’ contracts, ‘public supply’ contracts and
‘public  services’  contracts.  On  the  other  hand,  the  new  Public  Sector  Directive
2014/24 in its article 1(2) does provide for a new definition:

11See case C-283/00 Commission v Spain [2003] ECR I-11697 in which EJC held
that it was necessary to establish only whether or not the body concerned fulfilled
the three conditions for establishing the existence of a body governed by public law
and that  a  body’s  status as  a  body governed by private  law did not  constitute  a
criterion capable of excluding its being classified as a contracting authority for the
purposes of the Directives. ‘Procurement within the meaning of this Directive is the
acquisition by means of a public contract of works, supplies or services by one or
more contracting authorities from economic operators chosen by those contracting
authorities, whether or not the works, supplies or services are intended for a public
purpose’.  The  definition  of  procurement  brings  an  additional  requirement  –
‘acquisition’– to the definition of public contract as provided by the Directive.

5. 1Public Works Contracts

The procurement rules do give a definition of ‘public works contracts’, according to
which  works  contracts  are  public  contracts  having  as  their  object  either  the
execution, or both the design and execution of works or a work, or the realization, by
whatever  means,  of  a  work  corresponding  to  the  requirements  specified  by  the
contracting authority. A "work" means the outcome of building or civil engineering
works taken as a whole, which is sufficient of itself to fulfill an economic or technical
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functionIt is clearly stated by the given definition, the ‘design and build’ contracts
also fall  within this definition,  as the possibility of  including design works into a
works contract is also foreseen. This could include for example, contracts covering
the designation of a project as well as its execution.

5. 1. 1 Mixed Contracts

The public procurement legislation (both Public Sector Directive and PPL) contains
provisions on how to categorize a contract  containing elements of  works and/or
supplies and/or services. The distinctions are relevant in the case of mixed supplies
and services contracts. It is an issue also in the case of works contracts that contain
elements of  supplies or services,  given the much higher thresholds that  apply to
works contracts. The way in which mixed contracts are categorized depends on the
subjects and types of contracts, which are mixed. On the other hand, the new Public
Sector Directive 2014/24/EU, does provide in a specific article for a definition of
“mixed procurement”, according to which ‘contracts, which have as their subject two
or more types of  procurement (works,  services  or  supplies)  shall  be awarded in
accordance  with  the  provisions  applicable  to  the  type  of  procurement  that
characterizes the main subject of the contract in question’.

5. 1. 1. A Supplies/Services

Essentially,  contracts  containing  elements  of  both  products  and  services  will  be
treated as one or the other type of contract depending on the value represented by
each element. According to PPL, ‘a public contract having as its object both products
and services shall be considered to be a ‘public service contract’ if the value of the
services in question exceeds that of the products covered by the contract. Based on
this definition, it is understood that where the value is equal, it will be considered as
a supplies contract.

5. 1. 1. B Works/Services

In the case of works and services, the procurement rules do not provide for a value
test,  as above, but include a test based on the principal object of the contract,  as
opposed to considerations that are merely incidental to that object. As such, a public
contract having as its object services and including works that are only incidental to
the  principal  object  of  the  contract  shall  be  considered  to  be  a  “public  service
contract”.

5. 1. 1c Works/Supplies

12 R.  Caranta “Mapping the margins of  EU public  contracts  law:  covered,  mixed,
excluded  and  special  contracts”,  François  Lichère,  Roberto  Caranta  and  Steen
Treumer (eds. ) “Modernizing Public Procurement. The New Directive”; 1. Edition,
Djøf Publishing, Copenhagen 2014, pg 69.
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As  it  is  clearly  stated,  the  Albanian  procurement  rules,  as  in  the  case  of  mixed
contracts with services and supplies, analyzed here above, even in the case of mixed
contracts with works and supplies, will use the ‘value test’ to name the contract. On
the other hand, under the Public Sector Directive,  ‘a public contract having as its
object the supply of products and which also covers, as an incidental matter, siting
and installation operations shall be considered to be a ‘public supply contract’. For
example, in the case of the purchase of a crane to be installed on a dockside, the
object of the contract is the supply of the crane and not the works required to site it,
even  if  those  works  are  considerable.  According  to  the  Directive,  this  ‘principal
object’ test, which mirrors the way in which works and services contracts are to be
distinguished,  would  appear  to  apply  even  if  the  value  of  siting  or  installation
services is greater than the value of the supplies itself, since it is a test based on the
object of the contract and not the ‘value-based test’ applied to distinguish between
supplies and services.

1. 2. 5. 1. B Contracts Requiring Secrecy Measures

The Directives do not apply to public contracts (i) that are declared secret, or (ii) the
execution of which must be accompanied by special security measures in accordance
with the laws, regulations or administrative provisions in force in the Member State
concerned,  or  (iii)  when  the  protection  of  the  essential  interests  of  that  state’s
security so requires. However, these exemptions would not be automatic but would
need,  if  challenged,  to  be  properly  justified.  In  a  case  involving  the  prohibition
against the unlicensed importation of narcotic drugs, an argument was put forward
to the effect that the provisions of the Directives could be excluded on the basis of
the  above  discussed  exemption.  The  Court  stated  that  a  tenderer’s  ability  to
implement proper security measures could be taken into account as a criterion for
the award of a contract.

6 New Law on Public Procurement and Its Approximation Process

Considering the engagement related to public procurement in SAA, Albania drafted
in 2006 a project of law approximating Directive 2004/18/EC “On coordination of
public  procurement  procedures  for  works,  goods  and services”.  The  new law on
public  procurement,  oriented this  time by the  respective  EU legislation,  changed
totally the public procurement system in Albania.

Law  no.  9643/2006  “On  public  procurement”  was  approved  by  the  Albanian
Parliament on 20 November 2006 and entered in force on 01 January 2007, thus
abrogating the previous law no. 7971/1995, and all secondary legislation. The new
law  was  followed  by  DCM  no.  1,  dated  10  January  2007  “Rules  of  public
procurement”.

Guidelines  and  Tender  Standard  Documents  were  prepared,  based  on  these  two
pieces of legislation. This new legal framework brought about essential changes in
the sector. First of all, it is worth mentioning that the new law provided for a more
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detailed and clearer process of public procurement, starting with the issuing of the
procurement order and closing the cycle with the signing of the contract, including
also several provisions related to the contract execution.

The new law lays out very clearly the principle of equal treatment, the principle of
nondiscrimination, the principle of transparency, the value for money principle and
the principle of legal protection of economic operators’ interests. Exclusion of direct
procurement from the list of procedures, through which a public contract could be
awarded, made one of the significant changes in the new law. In addition, the new
law introduced the concept of the “abnormally low bid”. All these issues provided for
the first  time in  the new law reflected the provisions of  the respective Directive
2004/18/EC.

Providing  a  partial  approximation  with  the  respective  EU  Directive,  during  the
period  2007-2014  the  legal  framework  passed  through  several  changes  and
improvements, aiming to further approximation.

After observing application of the new legal framework on public procurement, on
September 2007, the Parliament of Albania approved law no. 9800/2007. The law
consisted  in  changing  the  conditions  for  using  the  procurement  procedure  of
negotiation without prior publication of contract notice, thus approximating in full
article  33  of  the  Albanian  public  procurement  law  with  article  31  of  Directive
2004/18/EC.

On December 2007, the Parliament of Albania approved some amendments to Law
no.  9643/2006  “On  public  procurement”,  as  amended.  This  Law  No.  9855  of  26
December 2007, introduced new regulations on the procurement of electrical energy
and  of  hydrocarbons.  It  introduced  as  well  ex  novo, the  concept  of  “Framework
agreement”, thus creating the general framework for entering into special contracts
for goods to be procured along a given timeframe.

Despite amendments introduced up to 2008, there were still some important issues
which  were  not  aligned  with  the  acquis.  Among  these  the  most  important  were
related to the review system; the specific regulations for procurement in the utility
sector; and a detailed and clear provision for framework agreements. That is why
another amendment of  Law 9463/2006 was necessary.  Such an amendment was
done by approval of Law no. 10170 of 22 October 2009. This law established for the
first time a special instance for reviewing appeals in public procurement, entitled
Public Procurement Commission, approximating the legislation to the respective EU
Directive.  The  newly  established  institution  took  from  the  Public  Procurement
Agency the competence of reviewing appeals. For the first time, a special chapter on
procurement in the utility sectors was also introduced, approximating the legislation
with Directive 2004/17/EC “On coordinating the procurement procedures of entities
operating  in  the  water,  energy,  transport  and  postal  services  sectors”  as  well.  A
special article on framework agreement has been introduced. All the above listed
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amendments were another step forward to approximation with the respective EU
Directives.

7 Electronic Procurement

On October 2007, by Decision no. 659, Council of Ministers approved rules on public
procurement by electronic means. This decision provides for the first time in the
history of public procurement in Albania, the functional and legal requirements for
implementing public procurement procedures by electronic means.

In  the  framework  of  measures  towards  increasing  transparency  and  fighting
corruption in the public procurement system in Albania, according to the Decision of
the  Council  of  Ministers  No.  45,  dated  21.  01.  2009,  all  public  procurement
procedures are performed through an e-procurement system.

The system offers a secure, efficient and transparent preparation and administration
of  all  tender-related  documents,  removing  unnecessary  paper  work249  and
providing  secure  data  flow  throughout  the  entire  process15.  All  the  tender
documents, from the contract notice to the winner notice and further more to the
notice  of  the  signed  contract,  are  available  in  the  electronic  public  procurement
system.

15This position has been stated also at  the Albania 2009 Progress Report of  the
European Commission,  point  4.  1.  6  “Public  Procurement”  according to which “…
Legislation was approved in January 2009 introducing the obligation for contracting
authorities to use the electronic procurement. Contracting authorities have also to
publish all  procurement notices and tender dossiers on the website of the Public
Procurement Agency (PPA). This has improved access to information and reduced
procedural  costs.  The  PPA  provided  advice  and  support  to  overcome  the  initial
technical problems encountered. However, there are still some exceptions to the use
of  electronic  procedures.  Efforts  need to  continue to  extend them to all  types of
public procurement. Electronic procedures aim at reducing the scope for corruption
although further efforts are still required in all phases of the procurement process…”.

Moreover, all transactions, starting from the download of documents till the bidding
by electronic means, may be done at anytime and anywhere the economic operators
are.

The electronic public procurement system reduces the application time, facilitates
and standardizes the process of introduction with the tender conditions. Likewise, it
guarantees the secrecy of offers and, at the opening time of the procedures, allows
the simultaneous publication of the offers.

Moreover, the electronic system does generate reports enabling ulterior inspections,
ex  post  monitor  of  procedures  and  reduction  of  the  possibility  of  corruptive
deviations. It is constructed in such a way as to maintain at all times a copy of all
data and all actions performed on it. The automatic recording of transactions is done
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by a separate server called "Black box", which is located at a completely different
place from the main server and to which, moreover, none of the EPS administrators
can enter.

8. Public Procurement Directives

To assess  the  context,  in  which  the  public  procurement  system of  the  European
Union has been developed, it is important to have a historical overview of the public
procurement Directives. This will enable us to study the purpose/purposes of the
procurement  system  in  the  EU  and  understand  the  extent  such  objectives  have
evolved since their beginnings.

8. 1 First Procurement Directives

General  programs  were  implemented  through  a  number  of  Directives  approved
consequently. They were of two types; the so called Directives of Liberalization and
the Directives of  Coordination.  Directives of  Liberalization aimed the abolition of
restrictive  and  discrimination  measures.  Directives  of  Coordination  aimed  at  the
approximation  of  Member  States  procurement  legislation  with  the  purpose  of
coordinating procedures of awarding public contracts in these states.

8. 1. 1 The First Directives of Coordination

The  first  two  directives  of  coordination  were  respectively:  Directive  71/305  on
public work contracts and Directive 77/6216 on goods’ contracts.  Both directives
provided more or less for the same regulations and practically there was no strong
argument  why  works  and  services  had  to  be  treated  separately  in  two  different
Directives,  up  to  2004  when  both  of  them  and  Directive  92/5017  in  relation  to
services’ contracts were consolidated in a single text. Directive 71/305 was adopted
following  to  the  General  Programs  with  the  aim  of  coordinating  the  internal
procedures (legislation) of the Member States for selecting winners and awarding
the  public  work  contracts.  Hence,  this  Directive  reaffirms  once  again  the  main
objectives of the General Programs such as the prohibition of setting as qualification
criteria the technical  specification of  a  discriminatory effect  or the setting of  the
objective criteria for the participation of  bidders.  The Directive also gives special
importance to the implementation of an effective competition in public contracts’
sector.  The  general  Treaty  rules  on  free  movement  entail  an  obligation  not  to
discriminate in public procurement, which is an important starting point for opening
up public procurement. However, this alone has long been considered insufficient to
remove barriers to trade that exist in public markets: it is widely considered that
positive obligations,  including transparency requirements,  are needed in order to
achieve this.

Directive 77/62 was adopted with the purpose of coordination of procedures for
selecting the winners and awarding the goods’ contracts. This directive, in addition
to the requirement for creating equal conditions for competitiveness, highlights the
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transparency  of  the  procurement  process,  aiming  at  a  facilitated  control  of
implementation of the above mentioned principles. The purpose of both directives
was  the  increase  of  transparency  of  the  procurement  process  (by  publishing  of
tenders  in  all  Member  States  of  the  Community),  from  which  derived  public
contracts, assuring and monitoring the principle of effective competitiveness, which
in its side brings equal opportunities and equal access in these contracts (by setting
objective  criteria  for  participation  and  prohibition  of  setting  technical
discriminatory specifications).

These Directives also regulated two other important aspects. First, as coordination
measures,  they  do  not  require  establishing  a  common  regulatory  regime  in  the
Member  States.  Directive  71/305  states  that  coordination  should  take  place
considering  as  much  as  possible  the  existing  procedures  and  practices  in  each
member  state.  Article  2  of  both  Directives  clearly  provides  that  contracting
authorities, in selecting contractors should apply their internal procedures, adopted
by  the  Directives.  These  directives,  differently  from  the  later  Directives,  did  not
impose  the  usage  of  defined  procedures;  they  provided  only  for  defined
requirements,  which  had  to  be  fulfilled  (mainly  in  relation  to  notice/publication
rules) in case of a given kind of procedure. The second important characteristic of
these Directives was that they were applicable only to procurement procedures and
contracts above a certain financial value. It was the case of such values considered to
have impact on competitiveness and could affect the trade among Member States.

8. 1. 1 A Some of the Directive’s Provisions Are Strictly Related to the Fact of the
State Subject to Them Is an EU Member State and Some of Them Are Optional for
Member States Themselves.

As discussed and analyzed in several situations above, some of Directive’s provisions
are applicable only to Member States, which is quite loyal considering the fact that
Directives aim to regulate public procurement within EU. If we recall the example of
the case of application of the Common Procurement Vocabulary (CPV), in Albania,
this coding system might not be directly implemented and applicable in Albania, as
of the date of Albania’s accession to the EU, since CPV is adopted as such by means of
an EU regulation.

Another  example  of  this  situation  comprises  implementation  of  the  Prior
Information Notice (PIN). The Albanian PPL does not foresee such an instrument.
Seen in the context of the obligation and commitments undertaken with the SAA, it
will  not  be  the  case  of  ‘non-approximation’  as  this  is  optional  even  for  Member
States. On the other hand, if it will be the case that Albanian law will provide for such
mechanism  anyway  (even  though  it  is  not  obligatory),  in  practice  it  will  not  be
possible to implement it, because it is required that the notice itself, or the fact of
publication of this notice on the buyer profile, should be published in any case, by
the Publications Office of the EU. As such, it seems that this mechanism is meant only
for states which are directly subject to the Directive,  and there is  no meaning to

European Journal of Interdisciplinary Studies Vol. 2, No. 2, 2017

43



require  a  non-Member  State  to  introduce  such  a  mechanism  in  its  national
procurement law, because the required objective will not be achieved.

8. 1. 1 B National Context and Internal Factors Are Very Important Factors
Regarding the Approximation Process. Such Legislative Interventions, to
Implement the Relevant Directives Should Go Along with Economic and Social
Changes, as Public Procurement Is Not Only a Legal Process, but It Is Also an
Economic and Social Process.

Another  aspect  which  should  be  considered  along  the  integration  process  is  the
entire environment where this process takes place.

The precondition for Albania in this sector is to fully approximate its legislation in a
relatively  short  period  of  time,  meaning  that  in  such  short  period  of  time  the
Albanian public  procurement system should move from a very infantile  phase of
some years ago toward a much consolidated phase the EU Member States are in
nowadays. It is true that Albania has only to follow models which already exist in the
EU, but it is also obvious that only the fully approximation of the legislation does not
mean  the  accomplishment  of  the  process.  The  final  objective  is  to  make  the
legislation  applicable.  Making  the  public  procurement  legislation  applicable  and
realizing a fully functional procurement system in line with EU standards, does not
mean only harmonization with the respective EU Directives, but it is necessary to
harmonize this legislation with other legal framework in Albania. Otherwise it will
not be workable.

As  discussed  above,  internal  factors  are  very  important  as  well.  Such  legislative
interventions  should  go  along  with  economic  and  social  changes,  as  public
procurement is not only a legal process, but it is also an economic and social process.
At the end of the day, PPL is a national law, and a national law will be “shaped” also
by the concrete context and environment where it is applied.

8. 1. 1 C the New Public Sector Directive Aims to Provide for More Simplified and
Flexible Public Procurement Regime. The Albanian Procurement Law, While
Considering the Implementation of New Directive, Should Consider Also the
Internal Environment Especially, for That Type of Provision Suggesting More
Flexibility.

One of  the main objectives  of  the revision of  the EU public  procurement  regime
including the new Public Procurement Directive 2014/24 has been the simplification
and  so-called  flexibilization  of  the  regime.  Thus,  this  Directive  provides  more
freedom  to  public  purchasers  to  negotiate  (constraints  on  using  the  competitive
negotiated procedure have been relaxed, so that this procedure is available for any
requirements  that  go  beyond  “off  -  the  -  shelf”  purchasing).  The  new  rules  also
encourage  and  allow  preliminary  market  consultation  between  buyers  and
suppliers, which should facilitate better specifications, better outcomes and shorter
procurement times. In the light of flexibilization of the regime, the Directive provides
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as well for the possibility of assessing credentials of candidates and bidders through
suppliers’  self-declarations,  and  where  only  the  winning  bidder  should  have  to
submit  various  certificates  and  documents  to  prove  their  status  and  also  self-
cleaning measures, for suppliers who have cleaned up their bad practices.

Apart for the flexible approach, generally speaking, Directive 2014/24/EU provides
for mostly mandatory rules that have to be implemented by Member States. Many
provisions  that  were  optional  under  2004  Directives  became  mandatory  in
accordance with the 2014 Directives.

8. 1. 1 D /the New Approach Proposed by the Directive on Award Criteria,
Especially Regarding Life-Cycle Costing (LCC), Might Be Very Helpful to the
Albanian Procurement System, but Except for the Necessary Changes in the Legal
Framework, Two Key Actions Should Be Undertaken for This Purpose; the
Approval of a Methodology Based on International Experience and the Education
of Procurement Officials and Auditing Officials in This Regard.

The Albanian procurement rules generally comply with the relevant Directive (s)
rules on defining the award criteria. They provide as well for two types of award
criteria; the lowest price and the most economically advantageous tender (MEAT).
Even the context of applying such criteria is the same, despite the fact that Albania is
not  an  EU  member.  However,  there  are  still  some  differences,  which  reflect  the
environment where PPL is applied. The environment impact is clearly reflected by
the fact that, in practice more than 90% of the contracting authorities use the lowest
price  criterion.  MEAT  is  mandatorily  used  only  in  case  of  consultancy  services
procedures. This situation is explained by the low level of professionalism and “fear
of discretion” in the public procurement system in Albania. To promote the use of
MEAT, the PPL, differently from the Directive, has even provided for some conditions
when CA are allowed to use the lowest price.  Along the same line come also the
limitations of the PPL, not providing for the possibility of expressing weightings of
the criteria by providing for a range with an appropriate maximum spread, and for
the possibility of indicating in the contract notice or contract documents or, in the
case  of  a  competitive  dialogue,  in  the  descriptive  document,  the  criteria  in
descending order of importance, where, in the opinion of the contracting authority,
weighting is not possible for demonstrable reasons.

Conclusion

The EU Public Sector Procurement Directive(s) and Albanian Public Procurement
Law  have  different  natures  and  different  objectives  (for  the  time  being).  The
Albanian  PPL  is  a  national  law  which  aims  to  regulate  the  public  procurement
system in the country. The respective EU Directives are supranational laws, which
aim to regulate the public procurement system within the EU, instructing Member
States to implement (in whatever way is required) certain Union policies within a
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fixed timetable.  From this different nature of both acts induces the differences in
their objectives.

From its origins, one of the main objectives of the EU has been to create a common
market that eliminates barriers to trade in goods and services between EU Member
States.  Creating  a  common  procurement  market  means  removing  all  barriers  to
trade arising from the procurement context. Practically the aim of the Procurement
Directives is to create an internal market where there is a free movement of goods
and  services  and  effective  competition  for  public  contracts.  This  aim  is  clearly
expressed  at  the  preamble  of  both  procurement  Directives.  This  aim  of  the
procurement  directives  to  create  an internal  market  has  also  been stated by the
Court of Justice in several cases. On the other hand, the PPL calls for the principle of
competition in those same situations as Directive does.  However referring to the
objective and scope of the PPL, it is obvious that the function of this principle is to
support  the  efficiency  of  the  procurement  system  and  this  is  understandable
considering the fact that PPL is a national law.

Following the final conclusions of this thesis, aiming at an effective approximation
process, I will recommend as follows:

A Clear Understanding of Expression “Full Approximation” of Both Parties

Both parties; the EU and Albania, should ‘agree’ on what should be understood by
the expression  “full approximation”, in light of the integration process and to what
extend the Directive’s provisions should be implemented as such, in the Albanian
procurement  legislation.  This  clarification  should  be  conducted,  to  avoid
misinterpretations  during  the  integration  process  and  to  avoid  different
expectations of both sides;

A ‘Transitional’ Approach Should Be Followed by the EU in the Integration
Process.

The approach followed by the EU (through the European Commission) with non EU
Member  Countries,  during  the  integration  process,  should  not  be  rigid.  The  EU
should  be  aware  that  countries  like  Albania,  which  aim  to  join  EU,  are  mostly
countries in transition,  meaning that they are in a different state of development
(economic, social and politic) compared to the countries which are already in the EU
(even  though  there  are  considerable  differences  among  them  as  well).  In  this
context, it will be more realistic to have some ‘transitional rules” for countries which
aim to join EU, then requiring them to the same wording is used also by National
Plan  for  European  Integration,  when  providing  that  “In  general,  the  obligations
arising from the SAA, in the field of public procurement,  are met.  The regulatory
framework in this area is generally compatible, but not fully approximated with the
acquis. Law no. 9643, dated 20. 11. 2006, "On public procurement", as amended, is
partially harmonized with the relevant directives…” See further Chapter 5 “Public
Procurement”,  in  the  National  Plan  for  European  Integration  2015-2012,  pg.
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158-159.  Available  at  http://www.  integrimi.  gov.  al/al/dokumenta/dokumente-
strategjike/plani-kombetar-per-integrimin-evropian&page=1,  retrieved  December
20, 2014.

Education of Procurement Officials and Procurement Auditors to Release the
Albanian Procurement System from the “Fear from Discretion”

Trainings also play an important role in capacity building of the administration in
public procurement. Given the fact the public procurement process is a very dynamic
process,  the  training  of  employees  being  responsible  for  carrying  out  of  public
procurement procedures should be done on a  regular  and continuous basis.  The
procurement  process  is  well  regulated  and  prescribed  by  the  PPL,  including  the
supporting documentation, which the contracting authorities are bound to follow,
but the process is not designed to foster professionalism and performance oriented
attitudes  and  practices,  education  of  the  administration  (those  who  carry  out
procurement procedures and those who audit them) for being open minded is more
than necessary, in order to make the system in practice as more effective as possible.
Otherwise the emphases on control, sanctions and the risk of complaints will still
lead  to  the  unwillingness  to  introduce  quality  factors  and  to  achieve  the  best
efficiency and value for money of the procurement process.

A Gradual Implementation of Directive’s Provisions into the Albanian
Procurement Legislation

In any case, it is recommended that the implementation of Directive provisions at
issue  should  be  done  gradually,  activating  at  the  same  time  the  appropriate
mechanisms  of  avoiding  abusive  and  corruptive  behavior  from  both  sides;
contracting  authorities  and  economic  operators.  In  this  gradual  approach  the
principle of equivalence 20 and the principle of effectiveness have to be taken into
account.

A Coherent Approximation of PPL with Other National Legal Developments and
Other Economic and Social Developments

The  approximation  of  Albanian  procurement  legislation  with  the  respective  EU
Directives should also be conducted in coherence with the other legislation in force
in the country and the needed economic and social changes.

Opening up of PPL Towards Flexibility, to Increase the Efficiency of the
Procurement Process

Despite all, the Albanian procurement law should be opened toward more flexibility,
to increase the effectiveness of using public money. In any case this flexibility should
be increased gradually, and should be accompanied by an improved integrity level of
officials in charge of procurement processes.
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